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Director, Financial Management Division,
NASA Headquarters, Washington, DC 20546.

(b) The Agency will pay the amount
awarded to the applicant within 60
days, if feasible, unless judicial review
of the award or of the underlying deci-
sion of the adversary adjudication has
been sought by the applicant or any
other party to the proceeding.

PART 1263—DEMAND FOR INFOR-
MATION OR TESTIMONY SERVED
ON AGENCY EMPLOYEES; PRO-
CEDURES

Sec.
1263.100 Purpose and scope.
1263.101 Definitions.
1263.102 Procedure when a demand is issued

in a legal proceeding involving the
United States.

1263.103 Procedure when a demand is issued
in a legal proceeding not involving the
United States.

1263.104 Production, disclosure, or testi-
mony prohibited unless approved.

1263.105 Considerations in determining
whether production or disclosure should
be made.

1263.106 Final decision of the General Coun-
sel as to production, disclosure, or ap-
pearance.

1263.107 Procedure to be followed when re-
sponse to a demand is required before the
General Counsel or designate has reached
a final decision.

1263.108 Procedure in the event of an ad-
verse ruling.

1263.109 Considerations in determining
whether these procedures should be
waived.

1263.110 Intention to provide guidance.

AUTHORITY: 5 U.S.C. 301, 42 U.S.C. 2473(c)(1).

SOURCE: 55 FR 28370, July 11, 1990, unless
otherwise noted.

§ 1263.100 Purpose and scope.
(a) This part sets forth procedures to

be followed with respect to the produc-
tion or disclosure of official informa-
tion or records and/or the testimony of
present or former employees of the Na-
tional Aeronautics and Space Adminis-
tration relating to any official infor-
mation acquired by any employee of
NASA as part of the performance of
that employee’s official duties or by
virtue of that employee’s official sta-
tus, where a demand for such produc-
tion, disclosure, or testimony is issued

in a federal, state, or other legal pro-
ceeding.

(b) This part does not apply to any
legal proceeding in which an employee
is to testify, while in leave status, as
to facts or events that are in no way
related to the official duties of that
employee or to the functions of the
NASA.

§ 1263.101 Definitions.
(a) Agency—As referred to in this reg-

ulation, Agency means the National
Aeronautics and Space Administration.

(b) Demand—A subpoena, order, or
authorized request for official informa-
tion, or for the appearance and testi-
mony of NASA personnel, issued as the
result of a legal proceeding.

(c) Employee—Includes all present and
former officers and employees of the
National Aeronautics and Space Ad-
ministration who are or have been ap-
pointed by, or subject to the super-
vision, jurisdiction, or control of the
Administrator of the agency.

(d) Legal proceeding—Includes any
proceeding before a court of law or eq-
uity, administrative board or commis-
sion, hearing officer, or other body con-
ducting a legal or administrative pro-
ceeding.

(e) Legal proceeding involving the
United States—Any proceeding before a
court of law or equity brought on be-
half of, or against the United States,
NASA or NASA employees, and result-
ing from alleged NASA operations.

(f) Official information—All informa-
tion of any kind, however stored, that
is in the custody and control of NASA
or was acquired by NASA personnel as
part of official duties or because of offi-
cial status while such personnel were
employed by or on behalf of the NASA.

§ 1263.102 Procedure when a demand
is issued in a legal proceeding in-
volving the United States.

Whenever an employee or former em-
ployee of NASA receives a demand for
production of materials or the disclo-
sure of information, or for appearance
and testimony as a witness in a legal
proceeding in which NASA or the
United States is a party, the employee
shall immediately notify in writing the
Installation Chief Counsel for Installa-
tion employees, the General Counsel
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for Headquarters employees, or the At-
torney-Adviser to the Inspector Gen-
eral (IG) for IG employees. This notice
must include copies of all pertinent
legal documents and a summary of the
employee’s knowledge concerning the
legal proceeding in question. When nec-
essary, this information may be re-
ported orally, followed by a written
confirmation.

§ 1263.103 Procedure when a demand
is issued in a legal proceeding not
involving the United States.

Whenever an employee or former em-
ployee of the Agency receives a de-
mand for production or disclosure of of-
ficial information in a legal proceeding
not involving the United States, the
employee shall immediately notify the
General Counsel or designate. In addi-
tion, the party causing the demand to
be issued shall furnish the Office of
General Counsel a written, detailed
statement of the information sought
and its relevance to the proceeding in
connection with which it is requested.
The General Counsel or designate may
waive the requirement that a written
summary be furnished where he/she
deems it unnecessary. The election to
waive the requirement of a written
summary in no way constitutes a waiv-
er of any other requirements set forth
in this section.

§ 1263.104 Production, disclosure, or
testimony prohibited unless ap-
proved.

If an employee or former employee
receives a demand to produce or dis-
close official information, that em-
ployee may not disclose such materials
or information or testify regarding
same without the prior approval of the
General Counsel or designate.

§ 1263.105 Considerations in determin-
ing whether production or disclo-
sure should be made.

The General Counsel or designate
shall direct employees to honor all
valid demands. In deciding whether a
particular demand is valid, the General
Counsel or designate may consider:

(a) Whether such disclosure or ap-
pearance is appropriate under the rules
of procedure governing the legal pro-
ceeding in which the demand arose.

(b) Whether disclosure is appropriate
under the relevant substantive law
concerning privilege.

(c) Whether disclosure might improp-
erly reveal trade secrets, or commer-
cial or financial information that is
confidential or privileged.

(d) Whether disclosure might reveal
classified information.

(e) Whether disclosure would violate
a specific applicable constitutional
provision, federal statute or regula-
tion, or executive order.

(f) Whether appearance of the re-
quested employee would seriously im-
plicate an interest of the Agency such
as conservation of employee time for
conducting official business, avoidance
of expending appropriated monies for
non-federal purposes, or avoidance of
involving the agency in controversial
issues not related to its mission.

§ 1263.106 Final decision of the Gen-
eral Counsel as to production, dis-
closure, or appearance.

After consideration of the factors
enumerated in § 1263.105 (a) through (f),
the General Counsel or designate may
authorize the testimony, disclosure, or
production as demanded; limit the sub-
ject matter or extent of any testimony,
disclosure, or production through writ-
ten instruction to the employee; or
deny permission for any testimony,
disclosure, or production. Where appro-
priate, the General Counsel or des-
ignate may seek withdrawal of the de-
mand by the authorizing party. Any
decision of the General Counsel or des-
ignate shall be final and shall be com-
municated to the employee and the
party causing the demand to be issued.

§ 1263.107 Procedure to be followed
when response to a demand is re-
quired before the General Counsel
or designate has reached a final de-
cision.

If a response to a demand is required
before the General Counsel or des-
ignate can render a decision, the em-
ployee subpoenaed, or an agency attor-
ney or other government attorney des-
ignated for that purpose, shall appear
on behalf of the employee and shall fur-
nish the authority which issued the de-
mand a copy of these regulations, and
inform the authority that the demand
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has been referred for the prompt con-
sideration of the General Counsel, and
shall respectfully request the authority
to stay the demand until the General
Counsel or designate has rendered a
final decision.

§ 1263.108 Procedure in the event of an
adverse ruling.

If the court or other authority which
caused the demand to be issued de-
clines to stay the effect of the demand
pending a final decision by the General
Counsel or designate; or if the General
Counsel or designate directs that the
employee may not comply with the de-
mand, and a court or other authority
rules that the demand must be com-
plied with irrespective of that decision,
the employee upon whom the demand
has been made, or an agency or other
governmental attorney, shall respect-
fully decline to comply with the de-
mand and shall cite, ‘‘United States ex
rel. Touhy v. Ragen, et al., 340 U.S. 462
(1951).’’

§ 1263.109 Considerations in determin-
ing whether these procedures
should be waived.

The General Counsel or designate
may grant permission to deviate from
the policy or procedure established in
these regulations. Permission to devi-
ate will be granted when the deviation
will not interfere with matters of oper-
ational necessity and when:

(a) It is necessary to prevent a mis-
carriage of justice; or

(b) The deviation is in the best inter-
ests of NASA or the United States.

§ 1263.110 Intention to provide guid-
ance.

This part is intended to provide guid-
ance for the internal operation of
NASA and is not intended to, does not,
and may not be relied upon to create
any right of benefit—substantive or
procedural—enforceable at law against
the United States or NASA.

PART 1264—IMPLEMENTATION OF
THE PROGRAM FRAUD CIVIL
PENALTIES ACT OF 1986

Sec.
1264.100 Basis and purpose.
1264.101 Definitions.

1264.102 Basis for civil penalties and assess-
ments.

1264.103 Investigation.
1264.104 Review by the reviewing official.
1264.105 Prerequisites for issuing a com-

plaint.
1264.106 Complaint.
1264.107 Service of complaint.
1264.108 Answer.
1264.109 Default upon failure to file an an-

swer.
1264.110 Referral of complaint and answer to

the presiding officer.
1264.111 Notice of hearing.
1264.112 Parties to the hearing.
1264.113 Separation of functions.
1264.114 Ex parte contacts.
1264.115 Disqualification of reviewing offi-

cial or presiding officer.
1264.116 Rights of parties.
1264.117 Authority of the presiding officer.
1264.118 Prehearing conferences.
1264.119 Disclosure of documents.
1264.120 Discovery.
1264.121 Exchange of witness lists, state-

ments, and exhibits.
1264.122 Subpoena for attendance at hear-

ing.
1264.123 Protective order.
1264.124 Fees.
1264.125 Form, filing, and service of papers.
1264.126 Computation of time.
1264.127 Motions.
1264.128 Sanctions.
1264.129 The hearing and burden of proof.
1264.130 Determining the amount of pen-

alties and assessments.
1264.131 Location of hearing.
1264.132 Witnesses.
1264.133 Evidence.
1264.134 The record.
1264.135 Post-hearing briefs.
1264.136 Initial decision.
1264.137 Reconsideration of initial decision.
1264.138 Appeal to authority head.
1264.139 Stays ordered by the Department of

Justice.
1264.140 Stay pending appeal.
1264.141 Judicial review.
1264.142 Collection of civil penalties and as-

sessments.
1264.143 Right to administrative offset.
1264.144 Deposit in Treasury of United

States.
1264.145 Compromise or settlement.
1264.146 Limitations.

APPENDIX A TO PART 1264—NOTICE TO CON-
SENT TO THE CHAIRPERSON, NASA BOARD
OF CONTRACT APPEALS (BCA), OR DES-
IGNEE, AS PRESIDING OFFICER

AUTHORITY: 31 U.S.C. 3809, 42 U.S.C.
2473(c)(1).

SOURCE: 52 FR 39498, Oct. 22, 1987, unless
otherwise noted.
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